
 

 
 

P.O. Box 656 
Kalamunda 
W.A. 6926 
http://nrpg.org.au/ 
https://www.facebook.com/KalamundaNRPG  
 

Nature Reserves Preservation Group 
of Kalamunda, Inc. 

 

          29 May 2026  
 
TO:   National Environmental Standard for Matters of National Environmental 
Significance (MNES) - Department of Climate Change, Energy, Environment and Water 
 
CC: Trish Cook MP   trish.cook.mp@aph.gov.au  
 Zaneta Mascarenhas MP  zaneta.mascarenhas.mp@aph.gov.au  
 Tania Lawrence MP   tania.lawrence.mp@aph.gov.au  
 Adam Hort MLA   adam.hort@mp.wa.gov.au  
 
SUBJECT: Submission - exposure draft of the National Environmental Standards for 

Matters of National Environmental Significance (MNES) 

The Nature Reserves Preservation Group of Kalamunda (NRPG) makes the following comments on the 
exposure draft of the National Environmental Standards (NES) for MNES.  

SUMMARY: 

Compared with the first draft of the National Environmental Standard for Matters of National 
Environmental Significance, the exposure draft appears to adopt stronger legislative framing and some 
firmer drafting language.  

However, it does not cure the core defect of the first draft, that compliance can still be achieved on 
broad principles rather than demonstrated environmental outcomes.  

In addition, the exposure draft appears to narrow threatened-species habitat protection by limiting 
protection to habitat that is “irreplaceable and necessary for the species to remain viable in the wild”. 
This makes the exposure draft weaker in practice than the first draft for threatened species and 
inconsistent with the stated objective of arresting environmental decline. 

Unless the NES guarantees conservation outcomes, we will continue to degrade and destroy our 
Environment. The exposure draft as it stands will not achieve the intention of fundamental objectives 
of the overhaul of the EPBC Act to address the recommendations of the Samuels Review, and 
therefore must be revised to do so. 

 

COMMENTS BY ENVIRONMENTAL JUSTICE AUSTRALIA (EJA) AND THE WILDERNESS SOCIETY (TWS): 

NRPG supports EJA and TWS comments as follows: 

“1. The draft Standard includes objectives and outcomes (measurable goals for what nature 
protection should achieve). But it's written so that a project automatically satisfies those 
objectives simply by following a separate set of "Principles." The Principles are vaguely worded 
and describe processes, not environmental results. There's no requirement to demonstrate that 
following them will actually protect nature or achieve the stated outcomes. This creates a legal 
loophole: developers can design projects to meet weak procedural requirements without 
delivering environmental protection.  

Please reword section 7(2) to require that the Principles are applied in a way that is consistent 
with the outcomes, and that promotes or supports the objectives. 
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2. The draft Standard has narrowed protections for threatened species compared to earlier 
drafts. It now only requires protection of habitat that is "irreplaceable and necessary for the 
species to remain viable in the wild." But "irreplaceable" is undefined, unmapped, and will take 
years to establish for most species. In the meantime, critical habitat can be destroyed with no 
clear legal barrier. A standard that permits continued habitat destruction and population decline 
is not a protection standard. It accepts extinction as a policy outcome.  

Please remove the qualifying words "irreplaceable and necessary for the species to remain 
viable in the wild" so that all habitat of a threatened species is protected. 

3.  The Standard creates a pathway for the Commonwealth to accredit state forestry frameworks 
through bilateral agreements—effectively rubber-stamping existing state logging regimes that 
already permit destruction of endangered communities and threatened species habitat. The 
Standard provides no specific rules or thresholds defining what "avoidance" actually requires for 
native forest logging operations. Without them, state governments and their logging agencies 
can self-certify compliance with the mitigation hierarchy without demonstrating they have 
genuinely avoided impacts. 

Please include clear, enforceable avoidance rules for landscape-scale logging, and specify what 
information states must provide to prove compliance.” 

 

ADDITIONAL COMMENTS BY NRPG: 

Definitions: 

(a) Offset activity  

NRPG reiterates our submission on the draft NES, that offsets have been abused and cannot 
be allowed to continue as in the past, where it results in a nett loss of Nature in both quality 
and extent of ecological systems. 

(b) Restoration contribution charge 

Like ‘Offsets’, these ‘charges’ are ineffective in achieving successful outcomes, such as has 
recently been decided in the case of the $55 million penalty to ALCOA for illegal clearing in 
the Northern Jarrah Forests in W Australia. Approximately $40million will be used for the 
purchase of farmland to revegetate, but it is not possible that the revegetation offset will 
replicate the forest ecosystems which have been destroyed permanently. This is evidenced 
by ALCOA’s own failed rehabilitation efforts since commencing mining in the forests, in 
which not one hectare has met the required acceptance criteria. This is documented in the 
WA Forest Alliance report “A Thousand Cuts - Mining in the Northern Jarrah Forests” (Ref: 
https://wafa.org.au/wp-content/uploads/2022/05/A-Thousand-Cuts-NJF-Report-
FINAL.pdf?utm_source=Website&utm_medium=pdf&utm_campaign=NJF) 

Objectives: 

(1) This Standard aims to ensure decisions under the Act provide for the protection, conservation 
and, where appropriate, management, restoration and recovery of protected matters. 

NRPG asserts that “provide for” must be replaced by firm assurance such as “guarantee”. 
 
Sincerely, 
  
Steve Gates, 
Secretary  
admin@nrpg.org.au  
 
APPENDED REFERENCES: 

• Comparison of the Exposure Draft of the NES against the Graeme Samuels Review 
• Comparison of the Exposure draft NES against the first draft of the NES 
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APPENDIX: 
 

COMPARISON OF THE EXPOSURE DRAFT OF THE NES AGAINST THE GRAEME SAMUELS REVIEW: 

NRPG has performed an AI comparison which finds the following: 

The exposure draft National Environmental Standard for Matters of National Environmental 
Significance reflects the structure recommended by the Graeme Samuel Review, in that it contains 
objectives, outcomes and principles. However, it does not yet implement the Review’s central 
recommendation for clear, legally enforceable, outcomes-based standards. In particular, the draft 
appears to allow compliance to be established through broad “Principles” rather than requiring 
decision-makers to demonstrate that the Standard’s environmental outcomes will in fact be achieved. 
This is inconsistent with the Samuel Review’s emphasis on measurable outcomes, reduced discretion, 
and standards capable of arresting ongoing environmental decline.dcceew+2 

• Outcomes-focused standards The Samuel Review recommended legally enforceable National 
Environmental Standards as the centrepiece of reform, with clear rules and measurable 
outcomes rather than broad discretion. The exposure draft does include objectives and 
outcomes, but the key criticism is that clause 7 allows compliance to be satisfied by meeting the 
“Principles,” even if that does not clearly deliver the stated outcomes. That is difficult to 
reconcile with Samuel’s emphasis on standards that drive actual environmental results rather 
than process-based box-ticking. 

• Enforceability and certainty The Samuel Review called for rules that reduce discretion and 
provide certainty for both protection and decision-making. The revised exposure draft has 
reportedly strengthened some wording from “should” to “must,” which is an improvement. But 
if the practical legal test still turns mainly on high-level principles rather than demonstrable 
outcomes, the draft may remain weaker than Samuel intended. 

• Prevention of environmental decline A central finding of the Samuel Review was that 
Australia’s environmental trajectory is unsustainable and that the law must stop ongoing 
decline. The exposure draft’s threatened-species habitat test—especially the formulation 
around habitat that is “irreplaceable and necessary for the species to remain viable in the 
wild”—appears narrower than a strongly precautionary, outcomes-based protection standard. 
If critical habitat can still be lost while populations continue to decline, that is not consistent 
with Samuel’s reform objective of halting deterioration and improving outcomes. 

• Bilateral approvals and accreditation The Samuel Review accepted that states and territories 
could play a larger role, but only if decisions were governed by robust national standards, 
backed by assurance and oversight. The exposure draft appears to permit application through 
bilateral arrangements, including potentially forestry frameworks, but criticism has been made 
that it lacks sufficiently specific avoidance thresholds and proof requirements. If so, that risks 
reproducing the weak accreditation model Samuel was trying to replace.dcceew+2 

• Offsets and compensation The Samuel Review supported reform of offsets within a broader 
outcomes framework, not reliance on offsets as a substitute for genuine avoidance and 
protection. The exposure draft includes compensation concepts such as offset activities and 
restoration contribution charges. That may align with the reform architecture at a high level, 
but whether it meets Samuel’s intent depends on whether compensation is truly residual, 
tightly controlled, and capable of delivering measurable gains rather than legitimising 
destruction. 
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COMPARISON OF THE EXPOSURE DRAFT OF THE NES WITH THE FIRST DRAFT OF THE NES: 
 

NRPG has performed an AI comparison which finds the following: 
 
1. Stronger legal framing, but same overall structure 
Both versions keep the same broad architecture: objectives, outcomes and principles, with four core 
principles dealing with mitigation hierarchy, impacts to protected matters, compensation for residual 
significant impacts, and evidence/engagement/consultation. 
 
The main shift appears to be that the exposure draft is presented as a revised statutory instrument 
under the post-reform framework, intended to operate with the legal requirement that decisions be 
assessed for consistency with the standard, rather than simply as an initial policy draft.  
 
2. More mandatory wording in the exposure draft 
Commentary on the revised version indicates some wording has been strengthened from softer 
formulations toward more mandatory language. That suggests the exposure draft is somewhat firmer 
than the first draft in drafting style and enforceability, even if critics argue it still leaves too much 
discretion.  
 
3. Threatened-species habitat protection appears narrower in the exposure draft 
A major criticism of the exposure draft is that it protects habitat only where it is “irreplaceable and 
necessary for the species to remain viable in the wild.” That formulation is described by critics as 
narrower than earlier drafts because it introduces qualifiers that may leave significant threatened-
species habitat unprotected unless those thresholds are proven.  
 
4. Continued reliance on principles remains a core weakness 
The first draft and exposure draft both seem to preserve the same basic model where compliance is 
heavily mediated through the Principles. Critics argue this means the instrument still risks allowing 
process compliance without proof that the environmental outcomes will actually be achieved. In other 
words, the exposure draft may be more polished, but it may not fundamentally fix the core structural 
problem present in the first draft.  
 
5. Bilateral accreditation and forestry concerns remain live 
The available commentary suggests the revised version still leaves concern about how state and 
territory systems, including forestry arrangements, could be accredited or treated as compliant without 
sufficiently specific avoidance thresholds and proof requirements. So the exposure draft does not 
appear to resolve all concerns that the first draft raised about weak practical constraints on approvals.  
 
Bottom line 
 
The exposure draft is a revised and somewhat more mandatory version of the first draft, but it does not 
clearly resolve the first draft’s main weaknesses and may narrow threatened-species habitat protection. 
 


